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WILLIAM H. DAILEY, Esq.
Attorney at Law, Bar #125141
8749 Holloway Drive

West Hollywood, CA 90069
(310) 652-1462

Attorney for Plaintiffs,
ASSOCIATED STUDENTS OF SANTA MONICA COLLEGE, KONSTANTINE THEOHARIS,
RYAN FLEGAL, SHARON LUNGO and KEILLY TAYLOR

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

ASSOCIATED STUDENTS, et al. ) Case # CV-98-5279 RSWL (CWx)
Plaintiffs, )
)
Vs. ) OPPOSITION TO MOTION TO
) DISMISS THIRD AMENDRED
‘SANTA MONICA COMMUNITY ) COMPLAINT
COLLEGE DISTRICT BOARD OF )
TRUSTEES, et al. ) Date: March 6, 2000
Defendants. ) Time: 9:00 am
) Dept: 21

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:
PLEASE TAKE NOTICE that Plaintiffs oppose Defendants’ Motion to Dismiss on the

basis that it is factually and legally incorrect.

1l
Date: Februarya, 2000 u H M A

William H. Dailey
Attorney for Plaintiffs
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Plaintiffs, ) MEMORANDUM OF POINTS
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L STATEMENT OF FACTS AND STATEMENT OF THE CASE

Plaintiffs were and are students at Santa Monica College. In spring and summer of 1998,
they were leaders of the Associated Students of Santa Monica College. During their tenure, they
discovered that the administration was using the rapid turnover of students and student leaders to
conceal their on-going misappropriation of student funds and property, as well as their charging
of unauthorized and illegal fees.

When the Plaintiffs protested, they were threatened in a variety of ways and arrested for
allegedly violating rules that other, less aware student associations, routinely violated. The
Defendants, as demonstrated by their motions to dismiss and the inaccuracies contained therein,
will do anything to avoid public scrutiny of their activities.

Defendants would have the Court believe that this is a trivial dispute. However, Plaintiffs
have alleged numerous improprieties and violations of state and federal statutes by Defendants.

: 1 :
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The allegations include that defendants converted plaintiffs’ funds, causing economic harm,
interfered with plaintiffs organizational functions, as well as intentionally diminish the financial
support that plaintiffs maintain from membership dues. This violates plaintiffs’ Fourteenth
Amendment rights to property and liberty as stated in the complaint.

Plaintiffs further allege that defendants falsely arrested four student officials in their
government offices for the purposes of intimidation, and attempted to coerce conduct and extort
property by threats of further interfering with organizational functions. This violates plaintiffs’
First, Fourth, and Fourteenth Amendments rights as stated in the complaint.

Plaintiffs also allege not just one but multiple incidents where defendants have used their
authority to meddle and interfere with plaintiffs’ business. These incidents also indicate the
malice behind defendants’ actions. Plaintiffs allege that they constitute a pattern of
conspiratorial behavior to rest organizational functions from plaintiff in order to maintain
complete control over plaintiffs’ assets. This clearly violates plaintiffs First and Fourteenth
Amendment rights to free speech, assembly, property, and liberty, as well as showing the
requisite conspiratorial behavior alleged therein.

Finally plaintiffs list not one but two separate instances whereby the conspiratorial
behavior of the defendants has led directly to the conversion of student funds. These allegations
include specific acts of threats and intimidation as the primary mechanism of extortion and

conversion. These occurrences are well documented.

A. THE PARTIES TO THE ACTION

As evidenced by Exhibit A to this Opposition, Plaintiff ASSOCIATED STUDENTS OF
SANTA MONICA COLLEGE is properly a party to this action. The agenda and resolution
contained in Exhibit A indicate that the then-elected student leaders, following proper procedure,
decided to name an agent and seek legal counsel. This resolution has not been overturned nor

revoked.

2
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Furthermore, if the Defendants had simply turned on their computers, they could have
determined that the individual Plaintiffs were at the time of injury and are currently all students
at Santa Monica College.

Defendants are as they are detailed in the instant Motion to Dismiss.

IL DISCUSSION
A. The Third Amended Complaint is not barred by the doctrine of law in the case and
contains sufficient allegations.

This court has previously issued no orders regarding any of plaintiffs’ claims, therefore,
there can be no bar to plaintiffs including the same claims in their present amended complaint.
Furthermore, the court ordered plaintiffs to narrow the complaint, to which the plaintiffs
acknowledge herein requires the dropping of the class action and two other causes of action.
However, the bulk of plaintiffs’ claims remain unchanged, as they should, for they are properly
pleaded and must withstand defendants’ motion to dismiss.

Moreover, the “defects” to which the defendants’ refer (p.4 line 27) are not only
irrelevant but highly questionable. As with their previous motions to dismiss, Defendants have
improperly argued facts in addition to law. Defendants have misrepresented key factual issues to
the court and therefore all representations in their Motion must be considered suspect. Plaintiffs
deny that the Motion to Dismiss has any valid basis in law or fact.

Plaintiffs will fully show below that each and every point of defendants’ motion to
dismiss not only fails on legal grounds, but also that each point argues facts on the face of the
complaint, which, for the purposes of this discussion, must be assumed to be true.

It is black letter law that if a Complaint can be amended, then the court must grant leave
to amend. Only if “it appears beyond doubt that the plaintiff can prove no set of facts in support
of his claim which would entitle him to relief” should the court dismiss a complaint without

leave to amend. Cahill v. Liberty Mutual Ins. Co., 80 F.2d 336, 338 (9™ Cir. 1996).

3
OPPOSITION TO MOTION TO DISMISS THIRD AMENDED COMPLAINT



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

B. THE PLAINTIFFS HAVE STANDING.
1. Defendants are intentionally misleading the court regarding the Associated
Students.

Regarding the participation of the Associated Students of Santa Monica College
(hereinafter “AS”), Defendants raise a factual allegation without legal basis or merit. Plaintiff’s
counsel has not been informed by the properly delegated agent of the AS regarding any change
in the position of that association. In fact, an investigation of certain Defendants’ actions toward
the AS reveals a pattern of coercion and manipulation that is contemptible and reeks of
impropriety. Attached as Exhibit A is a copy of the resolution and properly noticed agenda for
the meeting in which the AS actually voted by near unanimous consent to initiate these legal
proceedings, ordering the retention of an attorney for the purposes of filing of the lawsuit. See
also the attached Declaration of Ryan Flegel.

Defendants’ investigation and subsequent declaration to the court was fatally flawed
since it failed to mention the properly ratified resolution that initiated this lawsuit. Therefore,

this argument must fail.

2. The Individual Plaintiffs have standing to sue.

Defendants continue their misinformation efforts with their subsequent argument. This
argument is such a blatant lie and waste of the court’s time that Defendants should be sanctioned
for even mentioning it.

First, the individual Plaintiffs were enrolled students at the time of the improper activities
and the injuries, which alone gives them standing to sue. Every complaint filed in this case
contains allegations regarding damages caused by Defendants to the individual Plaintiffs. It
appears that Defendants would argue that because the individual Plaintiffs are not in the identical
position they were in at the time of the injury, therefore any violation or injury to them cannot be

litigated. Such a novel theory would revolutionize the legal field, especially for employers who

4
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could argue that since the employee was fired, any cause of action arising from their employment
was moot.

Second, the individual Plaintiffs (with one possible exception) were students at the time
of the last two filings of motions to dismiss. This was a fact known to Defendants via their
records, yet they protest to the court that the >opposite is true. Given Defendants’ express
misrepresentations to the court on these initial issues, the court should view any further factual
allegations by them with extreme skepticism. Defendants went out of their way to obtain a
misleading declaration from Mr. Aguilar, yet they could not be troubled to check their own
computers to determine that Plaintiffs were, in fact, students.

This is easily accomplished by the defendants who have the authority and ability to easily
access enrollment records and verify if these claims are true or not. They need not assert these
claims here in their motion, insisting on several occasions that the plaintiffs lack standing. They
are deliberately misleading the court and wasting the court’s time with this argument.

Third, Plaintiffs meet the requirements for standing as cited in the motion to dismiss. Of
course the third prong of the Hays test can be met. Plaintiffs’ Third Amended Complaint
demands monetary retrospective relief as well as prospective relief that would redress the
considerable nuisance and damage that the defendants have visited upon them. Nothing could
impact the interest of the plaintiffs more than a favorable decision in this matter. The policy
concerns of how the plaintiffs and the students of Santa Monica College are illegally mistreated
comprise half of the allegations herein. This addresses official state conduct and can be
redressed by prospective relief. The other allegations concern the individual plaintiffs for
individual civil rights injuries suffered throughout their term of office and can be redressed by
retrospective relief. It is clear that all plaintiffs have more than sufficient interest and standing in
this matter.

Furthermore, defendants are wrong to suggest that only as AS officers were the plaintiffs’

interests of these claims sustained. The AS is an association of students all of which pay

5
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membership dues and vote for representation. The AS is a student union, and as is the case with
unions and associations, any member of the association has an interest in any activity the
association engages in. All plaintiffs are currently AS members as well as being students of
SMC. Therefore, they all share interest and meet the Hays test for standing.

Finally, since their motion to dismiss must be based on legal, and not factual arguments,

any contrary facts alleged by Defendants must be ignored.

C. Plaintiffs agree to drop the class action sections of the complaint.

All interests alleged by plaintiffs’ causes of action may be maintained without class
action, therefore, for brevity of litigation and the ease of all parties concerned, plaintiffs agree to
drop the class action claim, specifically the Eleventh Cause of Action and paragraphs 3 and 5 of

the Complaints’ Introduction.

C(2). Plaintiffs’ claims are not barred by the statute of limitations.

Plaintiffs agree that the statute of limitations period for filing clairhs under 42 U.S.C.
Section 1983 is one year. However, this still does not require the barring of any of plaintiffs’
Section 1983 claims. The initial date of filing of June 30, 1998 is not even in dispute. All
Section 1983 claims are alleged to have occurred while the plaintiffs were in their respective
office. The terms of office for these officers run from July 1 of the present year to June 30 of the
next. Therefore, no limitations apply, and defendants’ argument is moot.]

All of the claims contained within the complaint either, .1) occurred within one year of the
filing of the complaint, or 2) the injury is continuing and therefore the statute of limitations is
tolled.

1) The actions [Section 1983 claims only] taken by Defendants against the
individual Plaintiffs all occurred within one year of the filing of the complaint. This is clearly

alleged in every complaint filed in this case. By making this argument, Defendants once again
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